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Northern Natural Gas Company (ERA Docket No. 88-35-NG), September 16,
1988.

DOE/ERA Opinion and Order No. 270

Order Granting Amendment to Authorization to Import Natural Gas and
Granting Interventions

I. Background

On June 8, 1988, Northern Naturd Gas Company (Northern) filed an
gpplication with the Economic Regulatory Adminigration (ERA) of the
Department of Energy (DOE), pursuant to Section 3 of the Naturd Gas Act (NGA)
to amend its exigting authority to import natural gas from its Canadian
supplier, Consolidated Natural Gas Limited (Consolidated), at Emerson,
Manitoba, to increase its currently authorized import volume from 135,000 Mcf
up to 200,000 Mcf per day from September 18, 1988, through October 31, 1989.

Northern is currently authorized under DOE/ERA Opinion and Order No. 76
(Order 76), issued March 29, 1985,1/ to import up to 135,000 Mcf per day of
Canadian natura gas at Emerson through October 31, 1989, minus the volumes it
electsto import, up to adaily maximum of 67,500 Mcf, a Monchy,
Saskatchewan, through the Alaska Natural Gas Transportation System (ANGTYS) in
accordance with the terms, conditions, and prices of its gas sdes contract
with Consolidated dated February 24, 1979, as amended. Order 76 granted
Northern authorization to import Canadian natura gas pursuant to its amended
gas purchase contract with Consolidated that provided a 1984-85 contract year
gas price of $3.50 (U.S.) per MMBtu for imported volumes up to 27.375 Bcf and
$2.70 (U.S)) per MMBtu for dl volumes above that level, subject to a minimum
annual take-or-pay obligation of 40.15 Bcf. For subsequent years, the price of
the gas and the take-or-pay volumes were to be subject to annua
renegotiation.

Since the ERA issued Order 76, Northern and Consolidated amended their
gas sales contract four times to reflect changing market conditions and meet
Canadian export regulatory requirements. The first amendment dated November 1,
1985, created a two-part rate structure for the 1985/86 contract year. A
monthly demand charge of $14.628 (U.S.) per MMcf and acommodity charge of
$2.05 (U.S.)) per MMBtu was agreed to for that year. Further, the parties
agreed to aprovison for yearly volume and price negotiation with
arbitration. The amendment also provided for alump-sum payment asa



settlement for take-or-pay obligations covering 1983 and 1984. On March 21,
1986, the parties again amended their contract to provide a flexible commodity
charge for the remainder of the 1985/86 contract year to be negotiated at the
request of either party rather than the former yearly basis. Another amendment
entered into on November 1, 1986, established a pro-rata formulafor setting
annua contract volumes that permits certain limited "excess gas' and

incentive volumes to become avallable from time to time at a price equivaent
to Northern's weighted average cost of domestic gas for the month that these
incentive volumes may be offered for sale. These contract amendments contained
no new provisons exceeding Northern's existing authorization that required an
amendment to the authority granted Northern in Order 76.

Most recently, Northern has entered into a precedent agreement with
Consolidated dated June 1, 1988, proposing to increase its daily import
volumes from 135,000 Mcf per day to 200,000 Mcf per day thereby exceeding its
existing import authority by 65,000 Mcf per day. Accordingly, Northern
requests that Order 76 be amended to dlow it to import a Emerson, from
September 18, 1988, through October 31, 1989, up to 200,000 Mcf per day and up
to 73,000,000 Mcf per year minus whatever volumes Northern eectsto import
through the ANGTS facilities at Monchy. In support of its request, Northern
assarts that the additiond imported volumes would provide it the flexibility
to meet anticipated general system demand. Northern aso points out that the
volumes, and the prices paid for those volumes, are subject to renegotiation
annudly to assure Northern the ability to resdl such volumesin its markets
and to remain price competitive over the requested term. Northern reiterates
its past clamsfor the rdiability of its Canadian source of supply and notes
that those claims are supported by performance over the years that Northern
has imported natura gas from Consolidated.

The ERA issued anotice of Northern's gpplication on July 19, 1988,
inviting protests, motions to intervene, notices of intervention, and comments
to befiled by August 24, 1988.2/ A motion to intervene and ajoint motion to
intervene, without comment or request for additional procedures, werefiled by
Northwest Alaska Pipeline Company, and Northern States Power Company
(Minnesota) and Northern States Power Company (Wisconsin). lowa Public Service
Company filed amotion to intervene stating support for Northern's requested
amendment. A motion to intervene by Producers Associations (Producers) opposed
Northern's gpplication. This order grants intervention to al movants.

Producers are comprised here of ten separate associations representing
severad thousand independent producers, royalty owners and marketers of oil
and natura gasin Cdifornia, Colorado, New Y ork, Oklahoma and Texas.3/ They
request that the ERA summarily deny Northern's gpplication for an amended



authorization or, in the dternative, schedule an evidentiary hearing, or

condition any authorization upon open access transportation under the Federa
Energy Regulatory Commisson's (FERC) Order Nos. 436/500 program4/ and the
prohibition of atwo-part rate. Additionally, Producers assert that the ERA

should disclaim any prudence finding, and, further, grant Producers request

for adiscovery conference so that they could obtain additiona datafrom

Northern not previoudy furnished in Northern's response to its earlier data

request sent to Northern by letter dated August 1, 1988.

On September 2, 1988, Northern filed an answer to Producers various
requests arguing that those requests should be denied and that the ERA should
grant its requested amendment without further proceedings or delay. Northern
dtates that Producers claims have been considered previoudy by the ERA and
regjected, and, moreover, that the two U.S. Courts of Appeals have affirmed
orders of the ERA rgecting essentidly the same arguments and requests.

Il. Decison

The gpplication to amend its existing import authorization filed by
Northern has been evauated to determine if it meets the public interest
requirements of Section 3 of the NGA. Under Section 3, an import must be
authorized unlessthere is a finding that it "will not be conggtent with the
public interest."5/ The Adminigtrator is guided by the DOE's naturd gas
import policy guiddines.6/ Under these guidelines, the competitiveness of an
import in the markets served is the primary congderation for mesting the
public interest test. Need for the gas and security of supply are aso
important consderations.

The amended contract provides pricing provisonsthat are flexible and
market sengtive over the remaining 13 months of the existing authorization.
This marketability gives rise to a presumption of need for the gasin the
markets served. Further, Northern asserts that the additiona volumes will be
needed to meet peak system demand. This assertion has not been disputed by
exigting purchasers of Northern.

To prevall in contending that thisimport should be denied or
conditioned, Producers must persuade the ERA that the amended arrangement, if
granted without the requested conditions, would not be competitive, needed, or
would be dependent on an unsecure source of supply or otherwise would not be
in the public interest. The Producers comments and argumentsin support of
their position and requests are not persuasive. Producers associations, elther
sngly or jointly asin this intervention, have opposed the ERA's granting of
natural gasimport authorizations on the basis that imported gas is not needed



in this country a thistime and, if it were needed, the ERA could not rely on
the DOE poalicy guidelines for imports as a subgtantive rule in granting import
authorizations. The ERA has addressed and rgjected this position and the
supporting arguments advanced by producers associationsin 18 previous
proceedings involving mostly requests for short-term blanket import
authorizations. The ERA reviewed and again rgjected those arguments and
requestsin 16 separate rehearing proceedings. Although this proceeding
concerns arequest to amend an exigting long-term authorization, we find no
relevant basis for distinguishing these much-explored arguments, and indeed
Producers make no such digtinction.

On two separate appedls, one to the U.S. Court of Appealsfor the
Digtrict of Columbia Circuit 7/ and another to the U.S. Court of Appealsfor
the Fifth Circuit,8/ Producers requested court review of the ERA's procedures
and its opinion and orders granting four import authorizations. Except for the
issue raised here requesting a specific ERA disclaimer of afinding of
prudency in the purchase of the import, the issues and requests asserted by
Producers and reviewed by one or the other or both of those U.S. Courts of
Appeds were either identical or not materialy distinguishable from those
reasserted here by Producers. Both circuits, upon review, affirmed the ERA's
procedures and the actions it took in those cases.

In Panhandle |, the D.C. Circuit found that the ERA, guided by the DOE's
import policy guidelines, acted on a case-by-case basis and the ERA's decision
in that adminigtrative proceeding "was based on the facts of the arrangement,
as awhole, the record as awhole, and precedentsinvolving smilar cases, not
on any gpplication of the policy statement asarule." The court rejected
Producers contention that Section 3 of the NGA places the burden of proof on
the gpplicant, and confirmed the statutory presumption in favor of
authorization. Further, the court dismissed Producers claim that the ERA
erroneoudy failed to establish either need or lack of adverse effect on
domedtic drilling and affirmed the ERA's refusdl to grant atrid-type hearing
on five aleged disputed issues of fact, three identicd to the issues dleged
here, on the grounds that the aleged issues were either matters of policy or
were only materid if examined under the different policy preferred by
Producers.

Subsequently, the Fifth Circuit affirmed the ERA's decisonsin three
other consolidated cases and held that: (1) Producers lacked standing to raise
the issue that the ERA should have referred the DOE import policy statement to
the FERC for review;9/ (2) the policy statement was not a substantive rule
which required following of the rulemaking procedures; (3) the ERA'srefusal
to impaose a condition requiring open access transportation and a condition



limiting the import price of gas to a one-part commodity price a the border
was supported by substantia evidence; and (4) the ERA was not required to
complete an environmenta assessment to determine whether an environmental
impact statement was necessary where the imported natural gas would be
transported through exigting facilities. Further, the court in Panhandle 11
tracked the D.C. Circuit's decison affirming ERA's position denying the
request for atria-type hearing on seven aleged issues of disputed fact

which are variaions of five of the six dleged issuesraised in this

proceeding.

Producers request atria-type hearing on the basis of the following
dleged issues of materid fact: (1) whether Northern's proposd is
incong stent with the nationd security objectivesthat Section 3 is designed
to protect; (2) the identity and security of Northern's Canadian supplies; (3)
whether the proposed import price is consstent with the public interest and
whether the price will remain competitive for the duration of the
authorization; (4) how available capacity at border facilities should be
alocated between this authorization and other approved and proposed import
volumes, (5) whether domestic gasis available at lower prices than those
proposed here; and (6) the relationship between this proposed authorization
and Northern's off-system sales authorization granted by the FERC on March 11,
1988, and whether the two-part border price might distort the price conditions
established in the FERC order. The ERA has examined the issues raised by
Producers and concludes that, although the concerns are presented as factua
issues, they do not involve adjudicative facts genuinely in disoute and
materia and relevant to adecision in this proceeding. Producers speculate
without support and their issues are fundamentaly policy in nature. The ERA
does not believe that Producers have demondtrated that further illumination of
these issues would be aided materidly by atrid-type hearing nor that such a
hearing is necessary to assure the adequacy and fairness of this proceeding.
Producers request is therefore denied.

Further, the ERA finds again that the imported Canadian gas faces no
fewer obstacles in moving to market than does domestic gas and that a
condition requiring imported gas to use only open access transporters would
discriminate againgt foreign supplies of gas and those requesting to import
it. Such discrimination would lessen competition in the market place to the
detriment of the consumers. In addition, the ERA finds that the Producers
request for aone-part border price has no merit, and aso is discriminatory,
inview of the two-part price structuring practices used for years by domestic
pipelines and other marketers of gas. Therefore, the Producers request for
conditionsis denied.



The ERA dso rgects Producers repeated claim that the ERA must conduct
further environmenta analysis. Gas imported under the authorization amended
by this order will use only existing pipdine facilities, and, contrary to
Producers argument and as most recently affirmed by the Fifth Circuit in
Panhandle 11,10/ socioeconomic effects aone are generdly outside the concern
of the Nationa Environmenta Policy Act.11/

Producers recommend that the ERA add a disclaimer in any order in this
case that the Adminigrator has made no finding as to whether any particular
purchaser is prudent in purchasing gas covered by this authorization and that
the ERA declare that that determination is left to the FERC or gpplicable
date regulatory agency. Although the ERA has not made an explicit prudency
finding in gpproving imports under Section 3 of the NGA, a determination that
an import arrangement is not inconsistent with the public interest reflects
congderation of matters relevant to the prudency of that import arrangement
and necessaxily subsumes afinding that an import is not imprudent. A
disclaimer would be ingppropriate and Producers request is denied.

The only remaining request of Producersis for a discovery conference.
By letter dated August 1, 1988, Producers sent a data request to Northern to
which Northern responded by aletter dated August 18, 1988. In its four page
reply to Producers nine questions, Northern responded to each question and
included two detalled exhibits, one related to pricing provisons and the
other, a schedule by category of gas actudly taken in the prior year. That
schedule sets a base to project estimates for system supply needs over the
remainder of the term during which the increased volumes are requested. The
ERA concludes that the record, which contains the information in Northern's
gpplication and its response to Producers data request, is sufficient to
reach a decision on Northern's requested amendment. Accordingly, Producers
request for discovery is denied.

The ERA has examined and evauated the record of this proceeding,
reviewed the precedents pertaining to theissuesin light of Northern's
request to amend its existing import authorization as set forth in its
gpplication, and finds that Northern's proposed amendment to increase its
import authority by an additiona 65,000 Mcf per day of Canadian gasin
accordance with the terms of its amended gas saes contract with Consolidated
for aterm beginning September 18, 1988, and ending October 31, 1989, is
consgtent with the DOE policy guideines for meeting the public interest test.

The ERA is persuaded that Northern has demonstrated a need for the
additiona volumes over the requested term because of the peak nature of its
markets which are located in the areas where the imported Canadian gas would



be recaived by Northern's pipeline system, and which have high volume winter
requirements with potential high peak days. According to the applicant, the
additional imported gas requested here to begin on September 18, 1988, will be
needed in the coming months for system supply. Northern asserts that the

surplus ges certificate FERC issued Northern at FERC Docket No. CP38-2 permits
it to sdl gasthat issurplus to its system on any day, while the request for

these additiond volumesis made to increase deliveriesin the market areas

that experience sharp peeks, particularly during the winter months.

Accordingly, the ERA finds that the additiond gasis needed for system supply

over the short term baance remaining in the import term.

Northern has amended its gas purchase contract over timein an effort to
gan more flexibility initsimport arrangement and obtain areasonable
purchase price for its supply for the remaining years of the term. The ERA has
reviewed Northern's amended purchase contract underlying itsimport
arrangement and finds that it permits Northern the flexibility to competein
the markets served. Producers suggest that the requested new volumes would
have a negative effect on Northern's take-or-pay obligation but their concern
is speculative. We note that Producers asked Northern the same question in
their prior data request to which Northern responded inits August 18, 1988,
letter that it "did not expect to incur substantia take-or-pay liability
during the period covered by the Amendment in Northern's gpplication.”

The ERA finds that the Canadian natura gas supply relied on by Northern
is sufficiently secure to meet the continuing commitment of the proposed
import over the requested term. Consolidated and TransCanada Pipel.ines
Limited, which, under a gas resale agreement with Consolidated, is a potentia
supplier of certain volumes of gasfor thisimport arrangement, are both
established Canadian suppliers. Accordingly, the ERA finds that this
additiona import volume of 65,000 Mcf per day beginning September 18, 1988,
and ending October 31, 1989, will not lead to any undue dependence on an
unreliable source of supply nor otherwise compromise the energy security of
the nation.

After taking into congderation dl the information in the record of
this proceeding, | find that granting the gpprova of the amendment to
Northern'simport authorization increasing the volumes from 135,000 Mcf per
day up to 200,000 Mcf per day and up to 73,000 Mcf per year at Emerson minus
whatever volumes up to 100,000 Mcf per day Northern eectsto import through
the ANGTS pipdine facilities a Monchy, is not incongstent with the public
interest.

ORDER



For the reasons set forth above, pursuant to Section 3 of the Natural
Gas Adt, it isordered that:

A. Theimport authorization previoudy granted to Northern Naturd Gas
Company (Northern) in DOE/ERA Opinion and Order No. 76 (Order 76), issued on
March 29, 1985, is hereby amended to increase the volumes authorized for
import from 135,000 Mcf per day up to 200,000 Mcf per day and up to 73,000,000
Mcf per year a Emerson, Manitoba, minus whatever volumes up to 100,000 Mcf
per day Northern dectsto import a Monchy, Saskatchewan, through the Alaska
Natura Gas Trangportation System, beginning September 18, 1988, and ending
October 31, 1989, in accordance with the provisions of its gas sales contract
dated February 24, 1979, as amended, including the precedent agreement dated
June 1, 1988, with Consolidated Naturd Gas Limited filed as part of this
docket.

B. All other terms and conditions of the authorization contained in
Order 76 remain in effect.

C. The requests by the Independent Petroleum Association of America,
Cdlifornia Independent Producers Association, Energy Consumers and Producers
Association, Independent Oil and Gas Association of New York, Inc.,

I ndependent Petroleum Association of Mountain States, North Texas Oil and Gas
Association, Panhandle Producers and Royaty Owners Association, West Centrd
Texas Oil and Gas Association, Independent Petroleum Association of New
Mexico, and East Texas Producers and Royaty Owners Association for dismissal
of Northern's application, atrid-type hearing, discovery, a data request
conference, adisclamer of afinding of prudency and, the imposition of each

of the requested conditions are denied.

D. The motions to intervene, as set forth in this Opinion and Order, are
hereby granted, provided that participation of the intervenors shdl be
limited to matters specificaly set forth in the motions to intervene and not
herein specificaly denied and that the admisson of such intervenors shdl
not be congtrued as recognition that they might be aggrieved because of any
order issued in these proceedings.

Issued in Washington, D.C., on September 16, 1988.
--Footnotes--
1/ 1 ERA Para. 70,590.

2/ 53 FR 27897, July 25, 1988.



3/ Independent Petroleum Association of America, California Independent
Producers Association, Energy Consumers and Producers Association, |ndependent
Oil and Gas Association of New Y ork, Inc., Independent Petroleum Association
of Mountain States, North Texas Oil and Gas Association, Panhandle Producers
and Royaty Owners Association, West Central Texas Oil and Gas Association,
Independent Petroleum Association of New Mexico, and East Texas Producers and
Royaty Owners Association.

4/ The FERC's Order No. 436 established a voluntary program under which
a pipeline agrees to provide non-discriminatory trangportation for all
customersin return for blanket certificate authority. Open access alows
non-traditiona suppliers, such as independent producers, to ship their gasto
any market where they could find customers. FERC Statutes and Regulations
Para. 30,665. On June 23, 1987, the U.S. Court of Appealsfor the District of
Columbia Circuit vacated Order No. 436 and remanded it to the FERC. Associated
Gas Didtributors v. FERC, No. 85-1811, dip op. (D.C. Cir. June 23, 1987). On
August 7, 1987, the FERC issued Order No. 500 readopting the open access
provisions of Order No. 436 and modifying or adopting certain other
provisions, including atake-or-pay crediting mechanism. Order No. 500 became
effective September 15, 1987. Interim rules adopted in FERC Order Nos. 500-B,
issued October 16, 1987 (FERC Statutes and Regulations Para. 30,772), and
500-C, issued December 23, 1987 (FERC Statutes and Regulations Para. 30,786),
made minor modifications to the take-or-pay crediting mechanism. The FERC held
apublic hearing on April 11, and 12, 1988, for ord presentation of views on
Order No. 500.

5/ 15U.S.C. Sec. 717b.
6/ 49 FR 6684, February 22, 1984.

7/ Panhandle Producers and Royalty Owners Association v. ERA, 822 F.2d
1105 (D.C. Cir. 1987) (Panhandle I).

8/ Panhandle Producers and Royaty Owners Association v. ERA, 847 F.2d
1168 (5th Cir. 1988) (Panhandle I1).

9/ Producers argue that, when promulgating the policy statement, the
Secretary failed to comply with the requirement, pursuant to Section 404 of
the DOE Organization Act covering rulemaking procedures, to provide the FERC
an opportunity to comment before promulgating a substantive rule and therefore
the guiddines are alegd nullity. In rgecting Producers argument, the
Court concluded that Producers lack the "injury in fact” to an interest
"arguably within the zone of interests’ protected by the underlying satute.



The Court gtated that Producers "does not persuade us that Congress intended
to give remotdy affected individuds the right to bring a chdlenge on the
FERC's behdf." The Court noted that it would have made little sense for the
ERA to refer the policy statement to the FERC because the statement dedlt with
issues largdy removed from the FERC's jurisdiction.

10/ Panhandle at 4055.

11/ DOE recently proposed to amend its NEPA Guiddines by adding an
import/export authorization under Section 3 of the NGA, in cases not involving
new congtruction, to those actions categoricaly excluded (53 FR 20695, August
9, 1988). This change was effective on an interim basis upon publication of
the notice of proposed rulemaking pending find adoption.



